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I thought it would be helpful to write to you, to other members of the Committee and to Marco
Biagi MSP and Alison Johnstone MSP on amendments 1 and 2 to the Long Leases
(Scotland) Bill, which the Government lodged yesterday. The amendments can be found in
the Business Bulletin at
http://www. scotti sh. parliament. uk/parli amentarvbusi ness/Busi nessBulieti n/50482. aspx In
total, the Government has lodged 8 amendments. We will prepare purpose and effect notes
for all of these amendments. I will send these notes to you and other members of the
Committee before Stage 2 on 16 May.

Amendments 1 and 2 follow the evidence put forward by the City of Edinburgh Council and
others at Stage 1 of the Bill in relation to the Waverley Market. The details of that lease are
outlined in the Council's written information provided to the Committee for the meeting on 29
February 2012:
http://www. scottish. parliament. uk/S4 RuralAffai rsCli mateChanqeand EnvironmentCo mmittee
/General%20Documents/29Feb.pdf In particular, in 1989 the arrangements were changed
so that the lease runs for 206 years from its commencement in 1982, meaning that it expires
in the year 2188.

One of the points made in Committee was about the durational periods of leases covered by
the Bill. As you know, the origins of the Bill are that it implements a report by the Scottish
Law Commission (SLC). Following the evidence given at Committee, we have looked at
both the SLC report1 and the SLC Discussion Pape~ which was issued before the report.

1 The SLC report is at http://www.scotlawcom.qov.uk/download file/view/251/
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(The SLC's usual practice, which was followed in relation to long leases, is to issue a
Discussion Paper first, to seek views on their proposals, and then submit their final report to
Ministers).

Part 2 of the Discussion Paper outlined options on durational periods.

Option A was that the unexpired portion of the lease had to be more than 175 years for the
lease to convert under the Bill.

Option B was the lease had to have an initial term of over 175 years coupled with an
unexpired duration of more than 100 years. Option B is what the SLC recommended in its
final report and is what the Bill, as introduced, provides, at section 1(3).

Option B was favoured by the SLC because, as it said in paragraph 2.19 of the Discussion
Paper, it would bring in an additional 2.4% of leases, mostly residential. Paragraph 2.19 of
the Discussion Paper also noted that these leases would be included by option B because
they have an unexpired duration of between 100 and 175 years.

When considering unexpired durations, the SLC received advice from the Royal Institution of
Chartered Surveyors (RICS). The SLC, in footnote 25 to the Discussion Paper, on page 11,
noted that the "RICS were satisfied that, in relation to residential leases at least, 100 years
was an appropriate measure for the purposes of conversion".

However, the RICS did not say this in relation to commercial leases. The RICS are quoted
in paragraph 2.20 of the SLC Discussion Paper as saying that: "while we accept that the
residual value between 100 and 175 years may be nominal, we would argue that in
"institutional perception" terms, there could certainly be some value". The RICS are also
quoted as saying, in paragraph 2.20 of the Discussion Paper, that "we would be concerned
that a cut off point of 100 years could discourage institutional investors from proceeding with
developments" .

Therefore, having looked again, following the evidence taken by your Committee, at the
RICS evidence referred to in the SLC Discussion Paper, it appeared to the Government that
option B recommended by the SLC does not take into account the residual value that exists
in non-residential long leases with an unexpired duration of between 100 and 175 years.
The RICS advice outlined in the Discussion Paper was that in relation to residential leases, it
is appropriate to have a cut-off of 100 years in respect of the unexpired duration of the lease.
However, for non-residential leases, the evidence suggests that there could be value for up
to 175 years.

Therefore, amendment 1 removes the current general requirement that leases must have
more than 100 years to run to convert under the Bill and replaces this with requirements that
differ according to whether or not the subjects of the lease are residential. Where the
subjects of the lease wholly or mainly comprise a private dwelling house, the Bill still requires
that leases must have more than 100 years to run in order to convert. As a result, residential
leases greater than 175 years long and with more than 100 years left to run will still convert
to ownership under the Bill. However, where the subjects of the lease do not wholly or
mainly comprise a private dwelling house, amendment 1 provides that the lease must have
more than 175 years left to run. This is in line with the evidence referred to in the SLC
Discussion Paper.

2 The SLC discussion paper is at http://www.scotlawcom.qov.uk/publications/discussion-papers-and-
consultative-memoranda/2000-2009/#dp112
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Amendment 1 refers to "wholly or mainly" to ensure that a non-residential development
which also happens to include some ancillary living accommodation (e.g. sleeping quarters
for janitors or security guards) is not regarded as residential just because of this ancillary
accommodation. Amendment 2 makes it clear that pertinents belonging to a dwelling house
(e.g. a garden) are treated as part of a dwelling house. This ensures that a lease is still
treated as residential even if, for example, the house itself is relatively small but its
associated garden is relatively large.

As is the position now, the durational periods are counted from the appointed day. Section
70 of the Bill provides that the appointed day means the first Martinmas - 28 November-
two years after section 70 comes into force. Our intention is that the appointed day will be
28 November 2015. Therefore, under the amendment non-residential leases let for more
than 175 years will only convert to ownership the lease is due to expire from 2190 onwards.

The Government has considered the overall impact of the amendment. As indicated in
paragraph 2.19 of their Discussion Paper, the SLC estimated that around 2.4% of the leases
let for more than 175 years in their survey have an unexpired duration of between 100 and
175 years. In total, the Government has estimated that there are around 9,000 leases
covered by the Bill. 2.4% of that is 216 leases.

However, the Commission also note in paragraph 2.19 of their Discussion Paper that most of
the leases with an unexpired duration of between 100 and 175 years are residential. These
residential leases are not affected by this amendment. Therefore, we estimate that fewer
than 100 non-residential leases will not convert to ownership under this Bill as a result of this
amendment. In other words, the amendment affects around 1% of leases currently covered
by the Bill.

This amendment is in line with other provisions in the Bill which impact on non-residential
leases. For example, the Bill already has exemptions for mineral leases, leases relating to
harbours where there is a harbour authority and leases where the annual rent is over £1 00.

I am copying this letter to Annabelle Ewing MSP, Alex Fergusson MSP, Claudia Beamish
MSP, Dennis Robertson MSP, Graeme Dey, MSP, Jim Hume MSP, Margaret McDougall
MSP, Richard Lyle MSP, Marco Biagi MSP and Alison Johnstone MSP.

STEWART STEVENSON
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